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State-Sponsored Terrorism Exception to Immunity of Foreign States and their Property Under Foreign Sovereign Immunities 
Act of 1976, 28 U.S.C.A. s1605(a)(7), 176 A.L.R. Fed. 1 

Exceptions to jurisdictional immunity of foreign states and their property under the Foreign Sovereign Immunities Act of 
1976 (28 U.S.C.A. secs. 1602 et seq.), 59 A.L.R. Fed. 99 (sec. 14 superseded in part by State-Sponsored Terrorism Exception 
to Immunity of Foreign States and their Property Under Foreign Sovereign Immunities Act of 1976, 28 U.S.C.A. s1605(a) 
(7), 176 A.L.R. Fed. 1, and sec. 10.5 superseded in part by Construction and Application of Treaty Exception to Foreign 
Sovereign Immunities Act, 28 U.S.C.A. s1604, 86 A.L.R. Fed. 2d 13) 


Under the Foreign Sovereign Immunities Act, a foreign state is generally immune from the jurisdiction of state courts. l However, 
exceptions to the general rule of immunity exist where— 


— the foreign state has waived its immunity.” 
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— the action is based upon a commercial activity carried on in the United States by the foreign state, or upon an act performed in 
the United States in connection with a commercial activity of the foreign state elsewhere; or upon an act outside the territory 
of the United States in connection with a commercial activity of the foreign state elsewhere and that act causes a direct effect 

3 


in the United States. 
— rights in property taken in violation of international law are in issue and such property or any property exchanged for such 
property is present in the United States in connection with a commercial activity carried on in the United States by the foreign 
state, or such property, or any property exchanged for such property is owned or operated by an agency or instrumentality of 


the foreign state and that agency or instrumentality is engaged in a commercial activity in the United States.“ 


— rights in property in the United States acquired by succession or gift or rights in immovable property situated in the United 
States are in issue.” 

— the general exception relating to commercial activity is inapplicable and money damages are sought against a foreign state 
for personal injuries or death, or damage to or loss of property, occurring in the United States and caused by the tortious act 
or omission of that foreign state or of any official or employee of that foreign state while acting within the scope of his or 
her office or employment; this exception does not apply to any claim based upon the exercise or performance or the failure 
to exercise or perform a discretionary function regardless of whether the discretion has been abused, nor to any claim arising 


out of malicious prosecution, abuse of process, libel, slander, misrepresentation, deceit, or interference with contract rights. 


— the action is brought, either to enforce an agreement made by the foreign state with or for the benefit of a private party to 
submit to arbitration all or any differences which have arisen or which may arise between the parties with respect to a defined 
legal relationship, whether contractual or not, concerning a subject matter capable of settlement by arbitration under the laws 
of the United States or to confirm an award made pursuant to such an agreement to arbitrate, if the arbitration takes place or 
is intended to take place in the United States, the agreement or award is or may be governed by a treaty or other international 
agreement in force for the United States calling for the recognition and enforcement of arbitral awards, the underlying claim 


could have been brought in a United States court, or the foreign state has waived its immunity.” 


— money damages are sought against a foreign state for personal injury or death that was caused by an act of torture, extrajudicial 
killing, aircraft sabotage, hostage taking, or the provision of material support or resources, as defined, for such an act if such 
act or provision of material support or resources is engaged in by an official, employee, or agent of such foreign state while 


acting within the scope of his or her office, employment, or agency. 


— a counterclaim is brought for which the foreign state would not be entitled to immunity had such claim been brought in a 
separate action against the foreign state or which arises out of the transaction or occurrence that is the subject matter of the 
claim of the foreign state, or to the extent the counterclaim does not seek relief exceeding in amount or differing in kind 


from that sought by the foreign state.” 
The Act also provides a limitations period on a personal injury or death suit caused by torture, extrajudicial killing, aircraft 


sabotage, hostage taking, or providing support for such acts, |? of 10 years. 1 


The Act is applicable where a defendant is a foreign state (or an agency or instrumentality of a foreign state) at the time the 


lawsuit is filed, irrespective of whether the defendant was a foreign state at the time of the injury which gave rise to the lawsuit. i 
The Act extends to commercial manufacturers, where in excess of half of the manufacturer's stock is owned by a foreign country 


at the determinative moment of the suit. G 


Courts are generally hesitant to find that a sovereign has waived its immunity, and moreover, international organizations may 


only dissolve their absolute immunity through express waiver. " 
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Sanctions may be imposed against a foreign country under the authority of the Act, provided that the court balances its own 
interests with the issues of state sovereignty and international comity and considers less drastic sanctions that do not interpose 


the court into the foreign country's law enforcement functions. 19 


Federal courts are not granted exclusive jurisdiction to hear suits brought under the Foreign Sovereign Immunities Act. 16 Federal 
district courts have exclusive jurisdiction over civil actions against a foreign state, regardless of the amount in controversy, 


provided that the foreign state is not entitled to immunity under the Foreign Sovereign Immunities Act. w 
Commercial activity which may form the basis of a suit under the Act extends to contract actions!* and to sexual harassment. 1° 


Under the Act, subject-matter jurisdiction plus service of process equals personal jurisdiction.?? 
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Footnotes 

1 28 U.S.C.A. § 1604. 
This immunity is effectively lost if a case is allowed to go to trial. United States Taekwondo Committee v. 
Kukkiwon, 2013 COA 105, 2013 WL 3423887 (Colo. App. 2013), cert. denied, 2014 WL 3702868 (Colo. 
2014). 

2 28 U.S.C.A. § 1605(a)(1). 

3 28 U.S.C.A. § 1605(a)(2). 
A breach of contract claim falls within the commercial activity exception where neither party disputes that 
the contract at issue allowed a nonprofit corporation to operate as a South Korean company's United States 
branch. United States Taekwondo Committee v. Kukkiwon, 2013 COA 105, 2013 WL 3423887 (Colo. App. 
2013), cert. denied, 2014 WL 3702868 (Colo. 2014). 
Act of issuing a letter of credit falls within the scope of "commercial activity" as defined by Foreign 
Sovereign Immunities Act. Lalasis Trading PTE, Ltd. v. Janata Bank, 52 A.D.3d 439, 860 N.Y.S.2d 109 
(1st Dep't 2008). 

4 28 U.S.C.A. § 1605(a)(3). 

3 28 U.S.C.A. § 1605(a)(4). 

6 28 U.S.C.A. § 1605(a)(5). 

7 28 U.S.C.A. § 1605(a)(6). 

8 28 U.S.C.A. § 1605A(a)(1). 

9 28 U.S.C.A. § 1607. 

10 28 U.S.C.A. § 1605A(a)(1). 

11 28 U.S.C.A. § 1605A(b). 

12 Straub v. A P Green, Inc., 38 F.3d 448 (9th Cir. 1994). 
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13 Kern v. Jeppesen Sanderson, Inc., 867 F. Supp. 525 (S.D. Tex. 1994) (airplane manufacturer owned by 
France, Spain, and Germany at relevant periods). 


14 Price v. Unisea, Inc., 289 P.3d 914 (Alaska 2012). 

15 Republic of Philippines v. Westinghouse Elec. Corp., 43 F.3d 65 (3d Cir. 1994). 

16 In re Estate of Weinstein, 184 Misc. 2d 781, 712 N.Y.S.2d 300 (Sur. Ct. 2000). 

17 Belhas v. Ya'Alon, 466 F. Supp. 2d 127 (D.D.C. 2006), affd, 515 F.3d 1279 (D.C. Cir. 2008). 

18 Commercial Bank of Kuwait v. Rafidain Bank, 15 F.3d 238, 27 Fed. R. Serv. 3d 1353 (2d Cir. 1994). 
19 Zveiter v. Brazilian Nat. Superintendency of Merchant Marine, 841 F. Supp. 111 (S.D. N.Y. 1993). 
20 Transaero, Inc. v. La Fuerza Aerea Boliviana, 30 F.3d 148 (D.C. Cir. 1994). 


As to types of jurisdiction, see § 68. 
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